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MEDICOLEGAL MATTERS PEER REVIEWED

Managing
children and
consent

HANNAH SHIEL L8
USHMA NARSAI w8 Bch, FRACGP

This series highlights common medicolegal issues
in general practice. Written by a team from
medical defence organisation Avant, the scenarios
are based on a range of previous cases with details
changed for privacy and some issues summarised
for discussion. In this scenario, a 15-year-old girl
presents without her parents to ask for an
antidepressant prescription, raising the question

of children’s capacity to consent to treatment.

to build long-term relationships with patients and their

families. However, this can also present a particular chal-
lenge, as this scenario illustrates. As children mature and become
capable of making decisions, so the law recognises that they
develop legal capacity to make healthcare decisions independently
of their parents. However, this is not necessarily a clear, or linear,
progression. Although a child may be competent to make some
medical decisions, this does not mean they have the capacity to
make all medical decisions independently. Further, growing
independence can put children in conflict with their parents,
and navigating this complex terrain can be a challenge for
doctors.

F or many GPs, a great reward of practice is the opportunity
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Case scenario

Presentation

Late one afternoon, Dr White’s next patient is Clara, a 15-year-
old local school student. Clara has come in with her mother in
the past but is here on her own today. After Dr White greets her,
Clara says she has come to see her as she wants to be prescribed
antidepressants.

‘My friend’s doctor has prescribed them for her’, she explains.
‘And she’s so happy now. It’s like she’s a whole new person!
Ijust think that’s what life is meant to be like, but it’s not how
I feel”

Dr White is initially hesitant but asks some detailed questions
and explores Clara’s medical and family history. Clara says that
she has been struggling since her parents split up and wonders
whether she is permanently damaged because of it. She describes
feeling ‘worthless” and ‘useless’, and thinking that nothing is
ever going to get better. She has difficulty sleeping and has
stopped attending the hip-hop dance class she loved in the past
because she has no energy. She admits to dark thoughts and
occasionally contemplating self-harm.

Management
Dr White is concerned and feels that maybe Clara could benefit
from psychological therapy and referral to a psychiatrist for an
opinion on antidepressant use. However, as a first step Dr White
wants to be assured that Clara is able to provide adequate consent
to the treatment plan. Dr White recognises that some minors
have sufficient maturity to make their own decisions and
considers Clara to fall in this category. She has met Clara several
times. On each occasion, Clara has presented as a mature and
responsible individual, capable of understanding and appreci-
ating information she has been given. Dr White asks some very
specific questions to ascertain whether Clara has understood
the discussion about depression and medication and records
them in the clinical file.

Still wary about prescribing antidepressants to a teenager,
Dr White advises Clara it would be in her best interests to attend
sessions with a psychologist and to consult a psychiatrist who
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MEDICOLEGAL MATTERS continued

1. SPECIAL CONSIDERATIONS
REGARDING CHILDREN AND CONSENT

Special medical procedures
It is important to be aware that there are
certain types of medical procedures to
which a child or parent cannot legally
consent, even if the practitioner has
formed the view that the child is Gillick
competent or the parents have consented.
These procedures require court or tribunal
authorisation.
Procedures are likely to fall within this
category if:
* they are irreversible and invasive
* there is a significant risk of making
the wrong decision and the
consequences of a wrong decision
are particularly grave
¢ the treatment is nontherapeutic.

Procedures that are considered special
medical procedures can change over
time but have included permanent
sterilisation of a child for nontherapeutic
purposes and organ or bone marrow
donation by a child.

Cosmetic procedures

Some jurisdictions (e.g. Queensland)
prohibit the performance of cosmetic
treatments on children unless these are
reasonably believed to be in the child’s
best interests. The Medical Board of
Australia Guidelines for registered medical
practitioners who perform cosmetic
medical and surgical procedures sets out
additional responsibilities placed on
practitioners who are considering
treatment on a person under the age of
18 years.* These include:

* ensuring the patient has given
consent and where practicable
seeking the views of the parent
sending the patient for review by a
psychologist, psychiatrist or GP who
works independently of the practitioner
who will perform the surgery to identify
whether there are any underlying
psychological problems that may make
them an unsuitable candidate for the
procedure

implementing a cooling-off period
between the date of consent and the
procedure. For minor procedures this
period should be a minimum of seven
days, and for major procedures this
period should be a minimum of three
months.
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could make the decision to start an anti-
depressant. She asks whether she can
discuss the treatment plan with Clara’s
parents. At first, Clara is distressed and
absolutely forbids Dr White to mention
this to her parents. This is a bit troubling
for Dr White, so she engages Clara in a
discussion about the benefits of having
the advice and support of at least one
parent. Eventually, Clara agrees that she
will tell her mother and gives Dr White
permission to discuss the plan with her.

Clara’s mother comes to see Dr White
with Clara and together they agree that
Clara will be referred to alocal psycholo-
gistand a psychiatrist with a special inter-
est in adolescent mental health. As the
expected wait list for both services is
longer than six weeks, Dr White advises
Clara and her mother to return to see her
in the interim for a review.

The complaint

Two days later, Dr White is between
patients when the practice manager tells
her that she has just had an angry phone
call from someone identifying himself as
the father of one of Dr White’s patients — a
15-year-old named Clara. He wanted to
know what Dr White was doing referring
his child to a psychiatrist and aggressively
asserted that Dr White had no right to do
so without his consent. The practice man-
ager thinks he will probably make a
complaint.

Dr White reviews Clara’s medical
record as soon as possible. She confirms
that she made good notes and fully doc-
umented her discussion with Clara about
talking to the parents and her own assess-
ment of Clara’s capacity. She diarises to
contact her medical defence organisation
early the next day to check whether there
is anything else she should do.

Discussion

Informed consent

Before patients can undergo any examina-
tion, investigation, procedure or treatment,
they must give their consent. However,
urgent treatment may be provided when it
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is not possible to get consent and the treat-
ment is required to save a person’s life or
prevent serious harm to their health.

The informed consent process has
three components:
 capacity
o voluntariness
o disclosure.

To provide valid consent to treatment
decisions, a patient must have capacity.
The law presumes that adults have capacity
to make decisions about their health care.
This presumption arises at 18 years of
age in all Australian jurisdictions except
South Australia, where the relevant age
is 16 years. This means that for patients
aged 18 years or older (16 years or older
in South Australia), doctors can assume
that the patient is capable of making a
decision about their own health care
unless there is any reason to doubt their
capacity. However, the law also considers
that children can in fact develop the capac-
ity to make decisions about their health
care earlier than 18 years, depending on
their level of maturity.

Mature minors

The law provides that a child or young
person can give valid consent to treatment
when the child or young person has
achieved a sufficient level of understand-
ing and maturity that they understand
fully what is being proposed.

Thisisalso sometimes known as ‘Gillick
competent’. The name comes from a 1986
English case in which Mrs Gillick was
concerned about the possibility that her
daughters might receive family planning
advice without her consent. She sought a
court order that a medical practitioner
could not give advice or treatment to her
daughters without her consent. The case
went to the House of Lords, which held that
a child or young person could consent on
their own behalf, aslong as the doctor was
satisfied that the child understood the
advice and that the treatment was in the
best interests of the child.

Importantly, the child’s understanding
needs to be considered in relation to each
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decision and in the particular circum-
stances. The fact that a child may have
the capacity to consent to one type of
treatment does not mean that they have
the capacity in relation to all future treat-
ment. The treating medical practitioner
needs to satisfy themselves in each case
that the child has the capacity to consent
to the specific treatment at the particular
time.

In general, the riskier the procedure,
the higher the standard should be to
ensure that the child has fully understood
the nature of the procedure. Some issues
for consideration include age, medical
history, social background, how much of
the issue the child understands and the
complexity of the treatment that has been
requested. There are some procedures to
which particular considerations apply
(Box 1).!

A medical practitioner should be care-
ful to ensure that their reasoning as to
whether a child has capacity or not is
recorded in the clinical notes.

Disputes between parents and
children

Ifit is established that a child has capacity
to provide consent and there is a disagree-
ment between the child and their parent
as to appropriate treatment, the wishes
of the child will override those of the
parent.

Even if a medical practitioner has
determined that a child has the maturity
and capacity to make their own decisions,
itislikely that the child will need support
for significant healthcare issues. It may be
that a medical practitioner reaches a con-
clusion that it is in the best interests of the
child to have their parents or guardians
involved. In that case, it is advisable to
discuss with the child the benefits of
informing their parents or guardians
about the proposed treatment. However,
if a child refuses, they are entitled to the
same confidential treatment of their med-
ical information as an adult. Of course, as
for adults, the doctor’s duty of confiden-
tiality is not absolute, and there are

circumstances where confidentiality may
need to be broken (Box 2).

Parents providing consent

If a child is not mature enough to make

their own decisions, generally a parent or

guardian can consent to treatment deci-

sions on their behalf. Usually, consent of

either parent is sufficient. The parent’s

ability to consent on behalf of the child

may be affected if:

« aparenting order is in place

« there is any question as to whether
the treatment is in the best interests
of the child

« the treatment is one that requires
court authority.

Separated parents

Even if the parents of a child are separated,
medical practitioners generally need the
consent of only one parent. However, some-
times parenting orders permit only one
parent to make medical decisions for the
child or stipulate that one parent must
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MEDICOLEGAL MATTERS continued

2. LIMITATIONS TO CONFIDENTIALITY

* Medical practitioners may find
themselves needing to balance the
competing public interests of
maintaining privacy of health
information against preventing harm
to individuals or the community.

Medical practitioners can breach
confidentiality when they reasonably
believe that a person faces a serious
threat to their health or safety.

Medical practitioners are also
generally obliged to make a report

to the child protection agency in their
state or territory when they believe
on reasonable grounds, or have a
reasonable suspicion, that a child

is in need of protection. In some
jurisdictions, medical practitioners
are obliged to make a report to the
child protection agency when children
are exposed to domestic violence,
even if the children are not themselves
the direct victims of violence.

The specific requirements, including
the age at which the obligation is
triggered, vary between jurisdictions.

These can be complex ethical and legal
situations so medical practitioners
should seek advice, for example from
their professional college, the
Australian Medical Association or a
medical defence organisation.

notify the other parent before consenting
to medical treatment. If parents are sepa-
rated or divorced, it is best practice to
enquire as to whether there are any par-
enting orders giving authority over medical
decisions to one or other parent.

Parental disagreement

Sometimes, a doctor will be caught between
parents disagreeing over the medical treat-
ment of their child. It is the doctor’s duty
to act in the best interest of the child; it is
not their responsibility to counsel warring
parents. In cases of disagreement, doctors
may need to seek guidance from a court.

Outcome
After speaking to her medicolegal adviser,
Dr White feels confident that she acted

3. USEFUL RESOURCES ON CHILDREN, HEALTH CARE AND CONSENT

Consent
Avant Mutual factsheets and podcasts
* Children and consent

(www.avant.org.au/Resources/Public/Children-and-consent)

* Consent essentials

(www.avant.org.au/Resources/Public/consent-essentials)

» Separated parents

(www.avant.org.au/Resources/Public/Podcasts--Separated-parents)

Cosmetic treatment

Medical Board of Australia. Guidelines for medical practitioners who perform cosmetic

medical and surgical procedures

(www.medicalboard.gov.au/Codes-Guidelines-Policies/Cosmetic-medical-and-surgical-

procedures-guidelines.aspx)

Child protection

Australian Institute of Family Studies, Child Family Community Australia.
Reporting child abuse and neglect: information for service providers
(https://aifs.gov.au/cfca/publications/cfca-resource-sheet/reporting-child-abuse-and-

neglect)

Mental health issues in children and young people
* BeyondBlue (www.beyondblue.org.au/who-does-it-affect/young-people/

helpful-contacts-and-websites)
* headspace (https://headspace.org.au)

appropriately. She considered whether
Clara understood the medication and
treatment proposed, and whether she had
the maturity and understanding to weigh
up the options for herself. Dr White reached
the conclusion that Clara did have capacity;
however, as an additional step, she also
spoke to Clara about the benefits of
involving her parents and obtained Clara’s
permission to discuss the treatment with
one parent. Dr White made a detailed
record of these steps in the notes. The med-
icolegal adviser reassures Dr White that
she has done everything necessary and she
would be in a good position to respond to
any complaint that might be made.

Conclusion

When a child such as Clara presents to a
medical practitioner for treatment, it is
important that the medical practitioner
assess the child and satisfy themselves of
the child’s capacity to make the particular
decision. It should be remembered that
capacity may change depending on the
complexity and implications of the deci-
sion. As in this case, although a child may

MedicineToday

have capacity to make a decision alone,
they are likely to still need support with
their treatment. The decision whether to
involve someone else is for the child to
make. However, we recommend that where
medical practitioners feel it would be in the
child’s best interests, they encourage the
child to involve a supportive adult. If there
is disagreement in the family, the decision
of the child may be contentious. In this
situation, it is particularly important to
document the discussion and reasoning
carefully in the medical record.

Useful resources about children, health
care and consent are listed in Box 3. If
there is a concern as to whether a child
has the capacity to consent to treatment,
medical practitioners can also contact
their medical defence organisation for
further assistance. M
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