
This series highlights common medicolegal issues 
in general practice. Written by a team from medical 
defence organisation Avant, the series is based on 
actual situations, with details changed for privacy 
and some issues summarised for the sake of 
discussion. This scenario explores the emerging 
issues for GPs, who are rapidly having to adapt to 
telehealth consultations during the COVID-19 
pandemic.
 

A lthough telehealth was well established in some commu-
nities before the COVID-19 pandemic, the move to almost 
exclusively technology-based consultations over the period 

of a few weeks has been a sudden shift for many medical 
practitioners and patients. Processes had to be implemented 
quickly and with a sense of urgency. Some weeks after the initial 
emergency, doctors and practices are gradually working through 
the processes and support they need to provide patient care 
effectively without face-to-face consultations. As GPs providing 
telehealth consultations and responding to concerns and queries 
to our medical defence organisation, we discuss our insights 
and suggestions for addressing some of the issues we have 
encountered. 

Case scenario
Late in the afternoon, Dr Ell is running about 25 minutes behind 
with her appointments. She telephones the last patient of the day 
who has requested a telehealth consultation. The patient, Peter, 
announces that his gout has flared up and he needs a repeat of 
his usual medication. 

Dr Ell identifies Peter as a regular patient of the practice, 
starts to explain the limitations of the telehealth consultation 
and asks about the availability of a video consultation. Peter says 
he understands, but the consultation will need to be by telephone. 
He is looking after his grandchildren, and they are in the car on 
the way to their mother’s home. 

He says, ‘It’s exactly the same as the last five times. That joint 
in my right big toe is swollen and red and hot. I’m supposed to 
go back on shift tomorrow but I can’t go in because I can’t get a 
boot on, so I just need another script for the usual stuff and a 
medical certificate.’

According to his medical records, Peter is in his late 50s and 
works in the construction industry. He has a history of 
long-standing type 2 diabetes mellitus treated with insulin, 
hypertension and gout. He has had several episodes of gout over 
the past few years, slowly increasing in frequency. He has been 
prescribed naproxen on multiple occasions.

Peter admits to having binged over the weekend on cheap 
lobster and beer. He says that when he woke up this morning, 
his foot felt as if he had dropped a load of bricks on it, but he is 
sure it has not been injured. Dr Ell asks if he has had any fever 
or other symptoms, and he says he feels fine. 

Dr Ell decides to treat Peter for acute gout and confirms the 
details of his pharmacy so she can send a prescription for 
naproxen. She checks Peter’s email address from the file and 
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confirms he is happy to receive the med-
ical certificate by email. She is reminding 
him to call back if the pain does not start 
to resolve, when Peter breaks in. ‘Yes yes, 
thanks doc. I’ll have it with food. Got to 
go. The kids are about to murder each 
other. I’ll be fine now, thanks.’

Medicolegal issues
Is a telehealth consultation 
appropriate? 
Broadly speaking, telehealth could involve 
using any form of telecommunications 
technology to conduct a consultation with 
patients, including videoconferencing or 
telephone. 

During the COVID-19 pandemic, the 
Australian Government Department of 
Health has created temporary MBS item 
numbers that can be used to bill for tele-
health consultations. These item numbers 
require consultations to be provided using 
either the telephone or videoconferencing 
software. The Department has stated that 
videoconferencing is the preferred 
approach. However, during the COVID-19 
pandemic, practitioners may offer tele-
phone services if videoconferencing is not 
available. 

The Medical Board of Australia guide-
lines for technology-based consultations 
outline the steps and standards of care 
medical practitioners are expected to 
follow.1 The guidelines emphasise that a 
consultation may be conducted by tele-
health only if the doctor is satisfied it is 
safe and clinically appropriate to do so. 
This assessment can be a challenge for 
practitioners who need to weigh up the 
risks and benefits of a face-to-face con-
sultation against the constraints of the 
technology. When patients are unable or 
unwilling to connect via videoconference, 
then doctors do not even have the oppor-
tunity to view the patient or their present-
ing issue.

Is a physical examination needed?
Practitioners using telehealth have iden-
tified strategies to assess the patient’s 
condition and symptoms.2 For example, 

the patient’s demeanour and skin features 
may be visible during videoconferencing, 
and the patient can be asked specific 
questions about physical signs and to take 
readings with any instruments they have 
at home, such as temperature, pulse and 
blood pressure.2 However, the Depart-
ment of Health has confirmed doctors 
using telehealth item numbers must also 
be able to make arrangements for patients 
to have a face-to-face consultation if the 
patients require a physical examination 
that cannot reliably be conducted 
remotely.3

It is not essential that the practitioner 
who conducted the telehealth consultation 
also provide the face-to-face consultation. 
Practitioners who are vulnerable or in a 
different physical location to the patient 
may need to arrange a referral to a col-
league or involve another health practi-
tioner, such as a community nurse or allied 
health practitioner. However, it is impor-
tant that practitioners can comply with 
the professional requirement to make 
appropriate arrangements to follow the 
progress of the patient, inform the patient’s 
GP or other carers and keep colleagues 
well informed when sharing care.2 

The Department of Health has made 
it clear that telehealth consultations can 
be billed only when the health practitioner 
has the capacity to provide the full service 
safely and the service is clinically appro-
priate. Be aware that if you are unable to 
complete a consultation via telehealth 
without a physical examination and 
arrange for a colleague to see the patient, 
your colleague’s consultation may be con-
sidered a continuation of the same con-
sultation, in which case it cannot be billed 
as a separate item number.4

What consents are required for 
telehealth?
Patients need to give their informed 
consent to the consultation being con-
ducted by telehealth rather than face to 
face. The consent process should involve 
discussing with patients the risks and 
benefits of telehealth, including its 

limitations. A patient’s verbal consent at 
the time of the consultation is sufficient 
and should be recorded in the patient’s 
medical record. 

Practitioners also need the patient’s 
informed financial consent before provid-
ing the service. Specifically, you need to 
explain whether the telehealth consultation 
will be bulk-billed or whether some or all 
of the fees will be billed as an out-of-pocket 
expense.

How can patient privacy be 
ensured?
A challenge that practitioners have noted 
with telehealth consultations is maintain-
ing patient privacy. Practitioners consult-
ing away from their practice need to take 
particular care to ensure that no-one else 
can see their monitor or overhear their 
call and to make sure that records (whether 
physical or electronic) are secure. 

However, practitioners may also need 
to check that patients realise they may 
need privacy for the consultation and that 
it may not be appropriate to discuss health 
issues in a public place or where others 
can overhear. This may be a particular 
concern for young patients, or those at 
risk of violence or abuse.5 Some questions 
that might flag that privacy is a concern 
are included in the checklist for telehealth 
communication in Box 1. 

How can prescriptions, tests and 
referrals be managed?
When determining whether to prescribe 
after a telehealth consultation, practition-
ers need enough information to satisfy 
themselves that the prescription is appro-
priate and not contraindicated.6 Having 
sufficient information about the patient’s 
presenting complaint, medical history and 
current medical conditions and medica-
tions is crucial. This is particularly impor-
tant if the patient is new to the practice or 
practitioner.

In addition to the clinical issues, prac-
titioners need to consider the practical 
question of how the patient will access any 
medication. The Department of Health 
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expects electronic prescribing technology 
will begin rolling out in mid-2020. 

As an interim measure, changes to the 
PBS and amendments in most states and 
territories allow pharmacists to dispense 
medications (except S8 and S4D medica-
tions) based on a digital image of the pre-
scription (‘image-based prescribing’). 
Under these arrangements, the prescribing 
doctor must still sign a hard copy pre-
scription. The practitioner can create a 
digital image of the prescription (by scan-
ning or photographing the hard copy) and 
send it to the patient’s pharmacist via 
email or fax. Practitioners must keep the 
paper prescription for at least two years 
from the date of the prescription for audit 
purposes.7 However, the rules are cur-
rently complex and changing; some states 
allow image-based prescribing of S8 and 
S4D medications, whereas others do not. 
It is important to check the current rules 
in your state or territory. 

Alternatively, some practices have a 
system where the patient collects the 
prescription from the front desk, provided 
it is safe to manage prescriptions in this 
way. 

Practitioners can order tests such as 
pathology or diagnostic tests or arrange 
specialist referrals via email or mail and 
in consultation with the patient. During 
a telehealth consultation, practitioners 
should take the time to explain to the 
patient the importance of any tests or 
referrals, as well as clarifying any referral 
arrangements in the same way they would 
in a face-to-face consultation.

Discussion
As the new telehealth services have rolled 
out during the COVID-19 pandemic, it 
appears that most patients and practices 
have been finding telephone consultations 

more accessible than videoconferencing. 
Practitioners have reported feeling more 
drained than usual by the effort of inter-
preting a patient’s symptoms over the 
phone without any visual or nonverbal 
cues. Practices and patients are increas-
ingly shifting to videoconferencing, which 
allows a more complete patient assessment 
but still requires increased care so as not 
to miss nonverbal cues.

Practitioners are also reporting a 
significant number of consultations with 
patients experiencing mental health issues 
and the need to spend considerable hours 
managing the additional administration 
requirements of telehealth consultations. 
This includes verifying patient identity, 
confirming consents, double-checking 
email and contact details, checking with 
pharmacies and scanning and emailing 
prescriptions. It may be almost a relief 
when a known patient presents with an 
apparently simple issue. 

It is nevertheless important, even more 
so when the patient cannot be examined, 
to consider differential diagnoses and 
ensure you look for any red flags to avoid 
missing significant diagnoses. Clear 
articulation of ‘safety netting’ is even more 
important than usual. 

Follow up 
Appropriate follow up and effective safety 
netting are crucial to ensuring patient 
safety. GPs need to make sure that patients 
are clear about how and when they should 
follow up and what has been agreed about 
monitoring test results or recalling the 
patient. Make sure they are clear about 
how they should monitor their condition 
and what to do if it deteriorates.

This might be particularly challenging 
when patients appear distracted and may 
not be giving you their full attention. 
Consider whether it would be helpful to 
send a follow-up email or message to the 
patient reinforcing your advice. If so, 
ensure you use a generic practice email 
address that makes it clear the address 
is not monitored to avoid ending up in 
a  ‘consultation via email’ situation. 

Consider even rescheduling the appoint-
ment to a more convenient time when the 
patient can focus fully as they would 
during a face-to-face consultation.

1. CHECKLIST FOR TELEHEALTH 
COMMUNICATIONS

•	 Satisfy yourself of the patient’s 
identity and identify yourself

•	 Check if there is anyone else with  
the patient

•	 When you confirm the patient’s 
agreement to telehealth, check how 
they are feeling, whether they are 
comfortable with the technology,  
and whether they are OK to talk for 
10 to 15 minutes

•	 Have a plan if the technology fails 
(e.g. you will phone them back)

•	 Consciously slow down. Be careful 
not to cut patients off or finish their 
sentences. Allow them time to 
interject if you have missed or 
misunderstood anything

•	 Be particularly careful to avoid 
distractions such as computer or 
other screens or email

•	 Take a systematic approach, 
particularly to history taking, and 
consider using a checklist to cover all 
the issues until you become familiar 
with telehealth consultations

•	 Consider questions to ask if you are 
unable to examine the patient  
(e.g. Can I have a look at your knee? 
Is your knee actually swollen? Is your 
knee red? Is your knee hot? ‘When 
you walk, what does it feel like? Can 
you send me a picture of your knee at 
the moment?)

•	 Clarify and check with the patient  
the management plan, including  
the mechanisms for obtaining 
prescriptions, referrals for imaging, 
pathology or secondary care, and 
follow up with you

•	 Provide safety netting advice  
(e.g. red flag signs to be aware of, 
when to attend an emergency 
department or to call back)

•	 End the call by checking whether 
there is anything else the patient 
wants to tell you

Appropriate follow up and  
effective safety netting are crucial  

to ensuring patient safety
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Maintaining medical records
Clear and careful documentation of 
consultations will be extremely impor-
tant. Making sure you and all practition-
ers involved in the patient’s care can 
access up-to-date medical records is 
essential to ensuring patient safety and 
continuity of care. If you are working 
away from the practice, you will need to 
have a plan for accessing and updating 
patient records. 

If there are ever any questions about 
the consultation, why you reached a 
particular diagnosis and treatment plan, 
or what you discussed with the patient, 
having a clear record will be particularly 
important. The Medical Board of Aus-
tralia has stated there will be no ‘watering 

down’ of professional standards during 
the COVID-19 pandemic.4 However, the 
Board has also said that ‘If a concern is 
raised about your decisions and actions, 
as always, the specific facts will be con-
sidered, including the factors relevant to 
your working environment. We would 
also take account of any relevant infor-
mation about resources, guidelines or 
protocols in place at the time.’8 

A checklist for documentation of 
telehealth consultations is outlined in  
Box 2. 

Communication – more important 
than ever
Much of a consultation involves absorbing 
information through visual cues, often 
subconsciously: how a patient walks into 
the consultation room, how they sit down, 
how they present and their demeanour 
during the consultation. Trying to find a 
substitute for this in a videoconference or 
telephone call may feel like learning to 
practise all over again. It may be easy to 
miss things that might be second nature 
to check or consider if the patient were in 
front of you. 

Slowing down and thinking con-
sciously about your communication can 
be hard when a patient is sounding rushed 
and distracted, but it may also be the key 
to a satisfying and effective consultation. 
Consider strategies such as a systematic 
approach, particularly to history taking, 
or even using a checklist and systems 
review to cover all the issues until you 
become familiar with telehealth consul-
tations. Additional strategies to help 
address the communication challenges, 
particularly for telephone consultations 
that lack visual cues, are included in 
Box 1. 

Recording the consultation
Whether patients or doctors can record 
consultations is an issue that arose 
frequently, even before the current expan-
sion of telehealth.9 Recording a consulta-
tion without permission may be an 
offence, but the law on this is complex 
and each state’s legislation is slightly dif-
ferent. Practitioners should seek advice 
or contact their medical defence organ-
isation if they have any concerns. How-
ever, if you and the patient agree that it 
would be helpful to record the consulta-
tion, make sure you discuss and get clear, 
documented agreement on how the 
recording can be used. Always keep your 
copy of the recording in the patient’s 
medical record. 

Outcome
After Dr Ell completes the phone call with 
Peter, she cannot shake the feeling she 
missed something. Did she specifically 
ask about fever or chills to rule out any-
thing more sinister? She notices Peter has 
not had a diabetes review in some time. 
She makes a note to check on him again. 
When she manages to catch Peter alone 
two days later, Peter says he actually has 
been feeling a bit feverish but did not want 
to say anything in front of his grandchil-
dren who were anxious about him getting 
COVID-19. He assumed it was another 
symptom of gout and did not realise it 
could be anything more serious. He 
mentions that he has noticed a bit of dis-
charge in his sock and is not sure whether 
this is related to the gout. 

Dr Ell is concerned that there might 
be more to the presentation than gout 
and arranges for Peter to attend the prac-
tice to be reviewed by a colleague. Her 
colleague Dr Jay notes that Peter looks a 
little pale. Examination shows he has 
a fever (temperature, 38.2 degrees) and 
mild tachycardia (heart rate, 110 beats 
per minute). A finger prick blood sugar 
measurement shows a blood glucose level 
of 14 mmol/L. Dr Jay notes a small 
sloughy ulcer on the base of Peter’s right 
great toe, surrounded by an area of 

Medicolegal matters continued 

2. CHECKLIST FOR DOCUMENTATION 
OF TELEHEALTH

Be particularly mindful of documenting:

•	 patient consent to the telehealth 
consultation and the billing 
arrangements (including any 
discussions with the patient about 
these)

•	 whether you used telephone or 
videoconferencing and why  
(e.g. because videoconferencing was 
unavailable)

•	 the context of the consultation  
(e.g. that it occurred during the 
COVID-19 pandemic)

•	 your clinical reasoning and treatment 
plan

•	 any limitations to the assessment 
(such as lack of opportunity for a 
physical examination)

•	 any images or other information you 
received from the patient

•	 the advice you gave the patient, 
including the need for a face-to-face 
consultation or any other follow-up 
steps you agreed with the patient

•	 whether anyone else was present in 
the consultation

•	 any other details required to support 
any MBS item numbers billed for the 
consultation (including the length of 
the consultation)

Effective care via telehealth depends 
on the quality of the 

 data the practitioner is able to collect 
from patients without being able 

 to see them in person
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redness that has started to spread towards 
his ankle. Dr Jay suspects an infected 
ulcer with surrounding cellulitis and 
arranges hospital admission for Peter.

Conclusion
Telehealth has benefits because it enables 
medical practitioners to provide health 
care to patients in an environment where 
both practitioners and patients can be 
vulnerable. However, it needs to be under-
taken safely. Effective care via telehealth 
depends on the quality of the data the 

practitioner is able to collect from patients 
without being able to see them in person. 
GPs must be confident that they have the 
capacity to provide the full service safely 
and that the service is clinically 
appropriate. 

If as a GP you have concerns about the 
quality of the information you have been 
able to obtain or are not satisfied that you 
have sufficient information to formulate 
a diagnosis or a plan for investigating 
potential diagnoses then the consultation 
may not be one that can safely be con-
ducted via telehealth. An initial treatment 
with effective safety netting and a clear 
plan for follow up may reassure you that 
your care was appropriate. However, if 
you have any concerns that the patient 
may need a physical examination that 
cannot reliably be conducted remotely, 
you need to be able to arrange for patients 
to have a face-to-face consultation.

Some useful online resources for 
medical practitioners on telehealth and 
COVID-19 are listed in Box 3. Key 
messages for GPs about telehealth are 
summarised in Box 4. 
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3. ONLINE RESOURCES ON 
TELEHEALTH AND COVID-19

•	 Australian Health Practitioner 
Regulation Agency and National 
Boards. Telehealth guidance for 
practitioners 
www.ahpra.gov.au/News/COVID-19/
Workforce-resources/Telehealth-
guidance-for-practitioners.aspx 

•	 Australian Government Australian 
Signals Directorate, Australian  
Cyber Security Centre. Web 
conferencing security  
www.cyber.gov.au/publications/ 
web-conferencing-security 

•	 Avant. COVID-19: medico-legal advice 
for doctors and practices 
www.avant.org.au/Resources/Public/
Coronavirus/ 

•	 Avant. COVID-19 telehealth essentials 
www.avant.org.au/Resources/Public/
COVID-19-telehealth-essentials/ 

•	 Australian Government Department of 
Health. COVID-19 temporary MBS 
telehealth services 
www.mbsonline.gov.au/internet/
mbsonline/publishing.nsf/Content/
Factsheet-TempBB 

•	 Medical Board of Australia. Guidelines 
for technology-based consultations 
www.medicalboard.gov.au/Codes-
Guidelines-Policies/Technology-
based-consultation-guidelines.aspx 

•	 NSW Health. Violence, abuse and 
neglect and COVID-19  
www.health.nsw.gov.au/Infectious/
covid-19/Pages/violence-abuse-
neglect.aspx 

4. KEY MESSAGES FOR GPS ABOUT 
TELEHEALTH

•	 Although telehealth is a new medium, 
it is important that both you and the 
patient are in the right mindset 
because this is a consultation, not an 
informal chat

•	 Make sure that you obtain informed 
financial consent whether you are 
bulk billing or charging privately for 
the service

•	 Be prepared to arrange a face-to-face 
consultation if a physical examination 
or assessment is necessary
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